Dated
201

------------

Deed

Relating to [Site location]
between

(1) PEMBROKESHIRE COAST NATIONAL PARK AUTHORITY
 (2) [Owners of the site]
(3) PEMBROKESHIRE COUNTY COUNCIL 
(4) [MORTGAGE COMPANY]
THIS DEED is made the                   day of                                           201[]

BETWEEN (1) PEMBROKESHIRE COAST NATIONAL PARK AUTHORITY of Llanion Park Pembroke Dock Pembrokeshire SA72 6DY (hereinafter called the “the PCNPA”) (2) [Owners name] (hereinafter called "the Owners") (3) PEMBROKESHIRE COUNTY COUNCIL of County Hall Haverfordwest Pembrokeshire being the local housing authority (hereinafter called "the Council") (4) [Mortgage Company]  (Co. Regn. No XXXXX) [address] (hereinafter called "the Bank") 
Background

(a) The PCNPA is the local planning authority for the purposes of the TCPA 1990 for the area in which the Property is situated.

(b) The Council is the local housing, highway and education authority for the area in which the Property is situated.

(c) The Owners own a freehold interest in the Property which interest is registered at the Land Registry under Title number XXXXXXXXX subject to a registered charge dated [date] (NOTE: Charge reference XXXXXXXXX) in favour of the Bank (hereinafter referred to as the “Bank's Charge”).

(d) The Owners or an agent on behalf of the Owners has made the Planning Application and is proposing to carry out the Development of the Property and the PCNPA is minded to grant approval of the Planning Application subject to the Owners first entering into this Deed.

(e) The Bank declares that this Deed has been entered into by the Owners with its consent as the proprietor of the Bank’s Charge and that the Property shall be bound by the obligations contained in this Deed   and that the security of the Bank’s Charge over the Property shall take effect subject to this Agreement PROVIDED THAT the Bank shall otherwise have no liability under this Agreement unless it takes possession of the Property in which case it too will be bound by the obligations as if it were a person deriving title from the Owners.

(f)  The covenants  restrictions and requirements imposed upon the Owners under this Deed create planning obligations pursuant to Section 106 of the Act and are enforceable by the PCNPA as the local planning authority  and the Council as local housing, highway and education authority against the Owners
(g) The Owners have agreed to pay the Contributions in accordance with this deed.
Agreed terms
1. Interpretation
1.1 The definitions and rules of interpretation in this clause apply in this deed:
Base Rate: the base rate from time to time of Barclays Bank plc.
Commencement of Development: the carrying out in relation to the Development of any material operation as defined by section 56(4) of the TCPA 1990 but disregarding for the purposes of this deed and for no other purpose, the following operations: demolition works; site clearance; ground investigations; site survey works; temporary access construction works; archaeological investigation; and erection of any fences and hoardings around the Property. Commenced and Commences shall be construed accordingly.
Commencement Date: the date of Commencement of Development.
Contribution(s): the sums set out in the Schedule hereto being contributions to be made by the Owners to the Council in accordance with the Local Development Plan together with any special guidance issued by the PCNPA and all other material considerations in relation to the provision of infrastructure in the locality of the Property that are considered necessary to make the Development acceptable.  
Default Interest Rate: 3% per annum above the Base Rate.
Development: the development of the Property described in the Planning Application.
Dwelling: a dwelling (including a house flat or maisonette) to be constructed pursuant to the Planning Permission.

Index Linked: increased in accordance with the following formula:
Amount payable = the Contribution(s) x (A/B) where:
A= the figure for the All In Tender Price Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or any successor organisation that applied immediately preceding the date of actual payment.
B= the figure for the All In Tender Price Index published by the Building Cost Information Service of the Royal Institution of Chartered Surveyors or any successor organisation that applied when the index was last published prior to the date hereof. 
Plan: the plan attached to this deed.
Property: means the land situated [XXX details of location, Pembrokeshire] against which this Deed may be enforced shown edged red on the Plan annexed hereto and registered at the Land Registry under title number XXXXXXXXX.

Local Development Plan: means the Pembrokeshire Coast National Park Local Development Plan adopted by the PCNPA as the local planning authority in September 2010.
Planning Application: means the application for planning permission submitted to the PCNPA for the Development and allocated planning reference number NP/XX/XXXX and which shall include all reserved matters applications.

Planning Permission: the planning permission to be granted by the PCNPA in respect of the Planning Application including any reserved matters approvals together with any varied planning permission granted pursuant to an application under section 73 of the TCPA 1990.
Occupied: shall mean the occupation of a Dwelling for the purposes permitted by the Planning Permission but not including occupation by personnel engaged in construction, fitting out or decoration or occupation for marketing or display or occupation in relation to security operations.

TCPA 1990: Town and Country Planning Act 1990.
First Trigger Date: means the date on which XX Dwellings have been Occupied.

Second Trigger Date: means the date on which XX Dwellings have been Occupied.

Trigger Dates: means collectively the First Trigger Date and the Second Trigger Date.  
Working Day: a day (other than a Saturday, Sunday or public holiday in Wales) when banks in Cardiff are open for business.
1.2 Clause headings shall not affect the interpretation of this deed.
1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
1.4 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.
1.5 Unless the context otherwise requires, words in the singular include the plural and in the plural shall include the singular.
1.6 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
1.7 A reference to any party shall include that party's personal representatives, successors or permitted assigns and in the case of the PCNPA and the Council the successors to its respective statutory functions.
1.8 A reference to a statute or statutory provision is a reference to it as it is in force at the date of this deed.
1.9 A reference to a statute or statutory provision shall include any subordinate legislation made from time to time.
1.10 A reference to writing or written does not include faxes or e-mail.
1.11 A reference to "this deed" or to any other agreement or document referred to in this deed is a reference to this deed or such other document or deed as varied or novated (in each case, other than in breach of the provisions of this deed) from time to time.
1.12 References to clauses and plans are to the clauses and plans of this deed.
1.13 An obligation in this deed on a person not to do something includes an obligation not to agree or allow that thing to be done.
1.14 Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.
1.15 Where an obligation falls to be performed by more than one person, the obligation can be enforced against every person so bound jointly and against each of them individually.
2. Statutory Provisions 

2.1 This Deed constitutes a planning obligation for the purposes of section 106 of the TCPA 1990, Section 65 of the Environment Act 1995, section 2 of the Local Government Act 2000 and section 111 of the Local Government Act 1972 and any other enabling powers, and are entered into by the Owners with the intention that they bind the interests held by the Owners in the Property and their respective successors and assigns.

2.2 This Deed shall come into effect on the date of this Deed. 

2.3 To the extent only that any of the obligations contained in this Deed are not planning obligations within the meaning of the TCPA 1990 they are entered into pursuant to the powers contained in the Local Government Act 1972 and Local Government Act 2000.  

(a) It is acknowledged that the obligations contained in this Deed are:

(b) necessary to make the Development acceptable in planning terms;

(c) directly related to the Development; and

(d) fairly and reasonably related in scale and kind to the Development 

2.4 In the event that any new planning permission(s) are granted by the PCNPA pursuant to Section 73 and 73(A) of the TCPA 1990 (as amended) and unless otherwise agreed between the parties:-

(a) the obligations in this Deed shall relate to and bind any subsequent planning permission(s) in respect of the Property granted pursuant to Section 73 or section 73(A)  of the TCPA 1990 and the Property itself, and

(b) the definitions of Application, Development and Planning Permission in this Deed shall be construed to include reference to any application under Section 73 or section 73(A) of the TCPA 1990, the planning permission(s) granted thereunder and the development permitted by such subsequent planning permission(s), and

(c) this Deed shall be endorsed with the following words in respect of any future Section 73 or section 73(A) application:-

"The obligations in this Deed also relate to and bind the Property in respect of which a new planning permission referenced …………………………… has been granted pursuant to Section 73 [73(A)]  of the Town and Country Planning Act 1990 (as amended)".

PROVIDED THAT nothing in this clause shall fetter the discretion of the PCNPA in determining any application(s) under Section 73 or section 73(A) of the TCPA 1990 or the appropriate nature and / or quantum of Section 106 obligations in so far as they are materially different to those contained in this Deed and required pursuant to a determination under Section 73 or section 73(A) of the TCPA 1990 whether by way of a new deed or supplemental deed pursuant to S106 of the TCPA 1990.
3. Covenants 
The Owners hereby covenant with the PCNPA and the Council:
(a) to pay the Contributions to the Council by equal instalments on or before the Trigger Dates.
(b) to give at least 21 Working Days written notice to the Council of the Commencement Date and the Trigger Dates. 
(c) not to allow more than XX Dwellings to be Occupied unless one half of the Contributions have been paid to the Council.
(d) not to allow more than XX Dwellings to be Occupied unless the Contributions have been paid in full to the Council.
4. Indexation of Contribution
4.1 All financial contributions payable to the Council shall be Index Linked.
4.2 Where reference is made to an index and that index ceases to exist or is replaced or rebased then it shall include reference to any index which replaces it or any rebased index (applied in a fair and reasonable manner to the periods before and after rebasing under this deed) or in the event the index is not replaced, to an alternative reasonably comparable basis or index as the Council shall advise the Owners in writing.
5. Release AND OTHER DEVELOPMENT
5.1   No person shall be liable for any breach of an obligation, restriction or covenant contained in this deed after parting with all of its interest in that part of the Property on which the breach occurs, except in respect of any breach subsisting prior to parting with such interest.
5.2    Nothing in this deed shall prohibit or limit the right to develop any part of the Property in accordance with a planning permission ( other than the Planning Permission) granted (whether or not on appeal) after the date of this deed

6. Determination of deed
This deed shall be determined and have no further effect if the Planning Permission:
(a) expires before the Commencement of Development;
(b) is varied or revoked other than at the request of the Owners; or
(c) is quashed following a successful legal challenge.
7. Local land charge
This deed is a local land charge and shall be registered as such by the Council.
8. Interest on late payment
If the Contribution has not been paid to the Council prior to or on the Trigger Dates, the Owners shall pay interest on the relevant Contribution for the period from the due date to and including the date of payment at the Default Interest Rate.
9. Notices
9.1 Any notice or other communication required to be given under this deed shall be in writing and shall be delivered personally, or sent by pre-paid first class post or recorded delivery or by commercial courier, to any person required to receive the notice or communication at its address as set out in the first page of this deed or as otherwise specified by the relevant person by notice in writing to each other person. 
9.2 Any notice or other communication shall be deemed to have been duly received:
(a) if delivered personally, when left at the address and for the contact referred to in this clause;  
(b) if sent by pre-paid first class post or recorded delivery, at 9.00 am on the second Working Day after posting; or
(c) if delivered by commercial courier, on the date and at the time that the courier's delivery receipt is signed.
10. Third party rights
No person other than a party to this deed, and their respective successors and permitted assigns, and the PCNPA and the Council and the successors to its respective statutory functions shall have any rights to enforce any term of this deed.
11. Severance
11.1 If any court or competent authority finds that any provision of this deed (or part of any provision) is invalid, illegal or unenforceable, that provision or part-provision shall, to the extent required, be deemed to be deleted, and the validity and enforceability of the other provisions of this deed shall not be affected.
11.2 If any invalid, unenforceable or illegal provision of this deed would be valid, enforceable and legal if some part of it were deleted, the parties shall amend such provision so that, as amended, it is legal, valid and enforceable, and, to the greatest extent possible, achieves the parties' original commercial intention. 
12. Governing Law
This deed and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales. 
13. Repayment of contribution

13.1 The Council hereby covenant with the Owners to use all sums received from the Owners under the terms of this Deed for the purposes specified in this Deed for which they are to be paid or for such other purposes for the benefit of the Development as the Owners and the Council shall agree.

13.2
The Council covenant with the Owners that it will pay to the Owners such amount of any payment made by the Owners to the Council under this Deed which has not been expended in accordance with the provisions of this Deed (and money shall be deemed to be expended if the Council has properly entered into a contract for the expenditure of the money for the purpose for which it is paid which is reasonably likely to result in the fulfilment of that purpose) within five years of the date of receipt by the Council of such payment together with interest at the base rate of Barclays Bank PLC from time to time  for the period from the date of payment to the date of refund.

13.3
The Council shall provide to the Owners such evidence, as the Owners shall reasonably require in order to confirm the expenditure of the sums paid by the Owners under this Deed.

14.
ADMINISTRATION AND LEGAL COSTS
The Owners shall make a contribution to the Council on the date hereof in the sum of £200.00 towards the costs incurred in the administration of the Contributions and the legal costs in relation to the preparation and issue of this Deed. 

15. 
CANCELLATION OF ENTRIES

15.1 
On the written request of the Owners at any time after each or all of the obligations have been performed or otherwise discharged (and subject to the payment of the Council's reasonable and proper costs) the Council will issue a written confirmation of such performance or discharge. 

15.2 
Following the performance and full satisfaction of all the terms of this agreement or if this deed is determined the Council will on the written request of the Owners cancel all entries made in the local land charges register in respect of this deed. 

16. 
DISPUTES

16.1
In the event of any dispute or difference arising between the PCNPA or the Council and the parties to this Deed in respect of any matter contained in this Deed such dispute or difference shall be referred to an independent and suitable person holding appropriate professional qualifications to be appointed (in the absence of an agreement) by or on behalf of the president for the time being of the professional body chiefly relevant in Wales with such matters as may be in dispute and such person shall act as an expert whose decision shall be final and binding on the parties in the absence of manifest error and any costs shall be payable by the parties to the dispute in such proportion as the expert shall determine and failing such determination shall be borne by the parties in equal shares.

16.2
In the absence of agreement as to the appointment or suitability of the person to be appointed pursuant to Clause 16.1 or as to the appropriateness of the professional body then such question may be referred by either part to the president for the time being of the Law Society for him to appoint a solicitor to determine the dispute such solicitor acting as an expert and his decision shall be final and binding on all parties in the absence of manifest error and his costs shall be payable by the parties to the dispute in such proportion as he shall determine and failing such determination shall be borne by the parties in equal shares.

16.3

Any expert howsoever appointed shall be subject to the express requirement that a decision was reached and communicated to the relevant parties within the minimum practicable timescale allowing for the nature and complexity of the dispute and in any event not more than twenty-eight working days after the conclusion of any hearing that takes place or twenty-eight working days after he has received any file or written representation.

16.4

The expert shall be required to give notice to each of the said parties requiring them to submit to him within ten working days of notification of his appointment written submissions and supporting material and the other party will be entitled to make a counter written submission within a further ten working days.

16.5
The provisions of this clause shall not affect the ability of the PCNPA or the Council to apply for and be granted any of the following: declaratory relief, injunction, specific performance, payment of any sum, damages, and any other means of enforcing this Deed and consequential and interim orders and relief.

This deed has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.
 Schedule

(Contributions)
The Owners have covenanted in clause 3 of this deed: 

(a) to make a contribution to the Council in the sum of £XXXX.XX per Dwelling for which the Planning Permission is granted towards transportation improvement works for use in connection with the provision of road, cycle and footpath links in the locality of the Property and or the ongoing promotion improvement and provision of public transport within the locality of the Property required as a consequence of the Development.

(b) to make a maximum contribution to the Council in the sum of £XXX.XX per Dwelling (excluding 1 bedroom Dwellings) for which the Planning Permission is granted towards primary education facilities within the locality of the Property required as a consequence of the Development.
(c) to make a contribution to the Council in the sum of £XXX.XX per Dwelling for which the Planning Permission is granted towards the provision and/or improvement  and maintenance of open spaces within the locality of the Property required as a consequence of the Development

(d) to make a contribution to the Council in the sum of £XXX.XX per Dwelling for which the Planning Permission is granted being a contribution towards the provision of community facilities required as a consequence of the Development.
	The common seal of 

PEMBROKESHIRE COUNTY COUNCIL

was hereunto affixed 

in the presence of:-

………………………………………………………………
Authorised Signatory

EXECUTED as a DEED by the said 

[OWNER]
in the presence of:                                     

Name of witness

Occupation of witness

Address of witness

EXECUTED as a DEED by the said 

[OWNER 2]
in the presence of:                                     

Name of witness

Occupation of witness

Address of witness

EXECUTED as a DEED by the said 

[OWNER 3]
in the presence of:                                     

Name of witness

Occupation of witness

Address of witness

The common seal of 

[MORTGATE COMPANY]
was hereunto affixed in the presence of:-

……………………………………………………………………

Authorised Signatory

……………………………………………………………………

Authorised Signatory

	


Park Direction\Subjects\community facilities\planning obligations spg\template agreement\2015 commuted payment (3).doc
Page 4

