REPORT OF HEAD OF DEVELOPMENT MANAGEMENT

ON ENFORCEMENT MATTERS

NP/09/273 - EC06/114 - Highney, Rhodiad, St David's 
At the April, 2010 meeting of this Committee it was reported that an appeal for lifetime permission to continue the use of a chalet at the above location as a separate unit of residential accommodation was allowed by an Inspector from The Planning Inspectorate.

In view of this decision it was recommended to and agreed by this Committee that the Enforcement Notice (ENF/07/08) which was then redundant should be formally withdrawn.  A letter dated 23rd April, 2011 was therefore dispatched withdrawing the Notice.

In September 2010 a judicial review of the above decision of The Planning Inspectorate was investigated which resulted in the decision being quashed by order of the High Court in Cardiff.  As a result of this the appeal was re-determined following an exchange of written representations by a different Inspector who, in his correspondence dated 7th March, 2011, dismissed the appeal.

In view of the above the authorisation of this Committee is again required to re-commence with legal proceedings to ensure the chalet is not used for human habitation.

However, since the introduction of the Human Rights Act the Development Management Officer does not consider it sufficient, in her view, to rely solely on the planning position, but to judge the action against the Act, especially Article 8, which provides everyone with the right to respect for private and family life and home. 

It is prudent to apply the five tests to this situation before deciding whether Enforcement Action should be taken, namely:

A    Does a right protected by Article 8 apply?

In this case, the answer has to be yes.

B    Has interference with that right taken place?
Not as yet although the service of the notice would significantly interfere with that right.

C    Would the Authoritys interference with the Human Right in question be in accordance with the law?
Yes, enforcement powers were conferred on Local Planning Authorities by Part VII of the Town and Country Planning Act 1990.

D    Would the interference pursue a legitimate aim?

Yes, in the opinion of the Development Management Officer, in that National and Local planning policies seek to protect the countryside from unwarranted development to preserve the quality of the environment, particularly the open countryside which the retention of this caravan for residential purposes would not achieve. There would be an effect on planning policies that sought to protect the countryside and the retention of the caravan for residential purposes would act as a precedent for unwarranted development in the countryside.

E    Would the interference be necessary in a democratic society?
Again yes. There is a balance to be struck and whilst the rights of the individual have to be taken into account the Authority’s wider responsibility to protect the countryside from unwarranted development for the rest of the population must take precedence.
A letter has been written to the owners asking if there are any ‘facts or representations’ that they would wish to be taken into account prior to a decision being made on this matter and any response will be reported to this Committee.

Recommendation

That Authority be given to recommence legal proceedings by the serving of an Enforcement  Notice to cease the use of the chalet as a separate unit of accommodation for human habitation.
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