RE: Bettws Newydd, Parrog Newport
Appeal decisions of 10 December 2010

Advice

1. I am asked to advise on matters arising from the decision letter of 10 December 2010 upholding the appeals relating to the above development. Appeal against the enforcement notice was allowed under s174 (2) (a) by the grant of planning permission for the as built development subject to specified conditions. The s78 appeal against the refusal of planning permission was allowed subject to the same conditions.
2. The reasoning in support of both elements was essentially the same and I do not deal with it separately save as to legal matters.

3. An appeal can be brought against both parts of the decision under s288 of the 1990 Act within 42 days of the date of the decision letter. This period cannot be extended. As there was no finding on the further grounds of the enforcement notice appeal (s174 (2) (f) and (g)) a s289 challenge does not arise.
4. I am asked to consider the decision and merits of an appeal. I am asked to consider specifically the potential grounds of challenge raised by the Bettws Newydd Opposition Group- see their letter of 25 December 2010- and two further matters raised by them, namely disclosure of this Advice to them and use of s102 of the 1990 Act to require discontinuance and removal of the building.

The development plan and material considerations
5. At paragraph 3 of the decision letter the inspector states the relevant law (Planning and Compulsory Purchase Act 2004 s38 (6)) and then proceeds to consider relevant plan policies. He identifies the “fall back position” as a material consideration at paragraphs 6-8.
6. At paragraphs 16-17 the inspector concludes that the development does not comply with the development plan.

7. This overall conclusion was of course that adopted and submitted by the National Park Authority and in my view is unarguably correct. Any differences in emphasis between the NPA and the Inspector are immaterial. The NPA would adopt this element of the decision.

8. The appeal was allowed, however, because the fall back was found to be a material consideration of sufficient weight to justify a decision contrary to the development plan.
Fall Back position
9. The weight to be attached to planning issues is one properly for the inspector and will not be overturned by a court on appeal unless not within the powers of the Act, which includes errors of law and  defective reasoning within established principles eg taking into account irrelevant matters, ignoring relevant ones (see s288).

10. The inspector was correct in stating that the fall back was a material consideration. The 2006 permission was capable of lawful implementation and he had evidence to conclude that implementation was a realistic possibility. 
11. The inspector effectively concluded that the differences between the as built and the 2006 permitted development were not significant in their impact in the context of material planning policies. This is essentially a matter of planning judgment. It differs from the conclusion reached by the NPA but it is a matter of panning judgment for the inspector and will not as such be challengeable as an error before the courts, subject to the matters below.

12. The inspector concluded at paragraph 20 that differences between the two schemes, leaving aside siting and levels, were not significant. That is not challengeable.
13. As to siting, he concluded that the 2006 permission was rather vague (para 23) but found that the building was sited more or less in accordance with the approved plan (2006) or if not is located in the optimal position on the plot.
14. There was evidence from which he could have reached that conclusion and the finding as such will not be successfully challengeable. The only argument would be that the 2006 permission was in fact so imprecise as not to be a valid permission at all. That is not a reasonable conclusion and is inconsistent with the NPA’s view that the siting could be resolved by reference to the approved plan albeit at a different location within the site.
15. The inspector does also support the finding by reference to events relating to levels and I turn therefore to levels. This is in paragraphs 24-31. Essentially the inspector concluded that the NPA had agreed that conditions 2 (approved plans) and 3 (finished levels) had been met.

16. I consider that to be an error of law. It is in fact contrary to the submitted legal position of all parties to the appeal and it is disappointing that the inspector should dissent from an accepted legal position, in particular without any proper reasoning. The correct position in my opinion is that the development built on site was not in accordance with the permission and was therefore unauthorised. As the development was not lawful there can be no question of a condition being discharged-the building was simply not subject to conditions. I advised on this before the appeal and adopt that now. The appellant agreed with this view (this is recited at paragraph 8 of the decision letter and referred to in the Opposition Group letter to which I have referred). 
17. The Opposition Group letter identifies the finding as in error but the reasoning is not as above. The argument there is that it was a condition precedent and was not complied with as “acceptance” was after building work commenced. I do not support that reasoning as I regard the development as unauthorised ie in effect never commenced. 
18. It is possible for a court to conclude that there was compliance with condition 3 because it was indeed in advance of implementation of the 2006 permission as the as built scheme was not authorised. That does not do justice to the factual background leading to on site acceptance of the as built level (confirmed by letter and evidence as per the decision letter) as this was clearly assuming that the as built was implementation of the 2006 permission but is technically open to a court to avoid the fact that it was approval after the work commenced. This is not the most likely outcome but may be the conclusion if the argument is simply put in terms of condition precedent (a general approach I do not agree with).
19. The Opposition Group also refer to the case of Henry Boot Homes v Bassetlaw DC to submit that the appellant cannot rely on a legitimate expectation from the letter that the levels and siting were acceptable. 
20. Again I dealt with this in my Advice before the appeal. In substance I consider that the appellant would fail in any argument based on legitimate expectation. However that argument does not arise on an appeal under ss174 or 78 but would have required a separate High Court challenge. In the event the conclusion is the same although the reasoning is different.

Appeal merits
21. The issue therefore is whether this is an error which should lead to an appeal by NPA. I do not think that an appeal is merited.

22. First whatever view is taken it is the case that on the evidence the NPA did as a matter of fact regard the levels as acceptable. On an application now to implement the 2006 permission the NPA would need to have a proper reason for requiring development at a lower level. The inspector’s findings of course refer to, or seemingly rely on, legal acceptance of the levels although at paragraph 31 he says that the levels “had effectively been approved”: the general tenor however is that a reasonable interpretation of the 2006 permission would lead to a building which is not materially different from that built and this takes account of all elements of the development, ie scale, design, siting and levels. 
23. This is really a comprehensive planning assessment of the planning merits and would enable a court to conclude that the error as to legal effect was not fatal.
24. Secondly if successful on appeal the matter would be remitted to the inspector to decide the weight to be attached to the fall back on the basis that condition 3 had not legally been satisfied. The decision would be on the basis of what the lawful fall back levels (and indeed siting) would be. I would anticipate that on available evidence the reasonable conclusion of the inspector is that the condition 3 level, if the fall back were implemented, would not be materially different from the as built level.

25. I do not consider that there is any reasonable evidence that application for approval of levels under condition 3 at the as built level (or July 2007 letter level, if different) could be refused. Taking that position, refusal were a request to be made now under that condition would lead to further challenge of the validity of that decision.
26. In simple terms there is a sufficiently clear view of the planning merits of the fall back to mean that any redetermination would not lead to a different result and an appeal would not be justifiable.
27. The Opposition Group raise a further point that the fall back is contrary to policy and therefore should not be a material consideration. They go so far as to say that the 2006 permission was arguably unlawfully granted.

28. In my opinion if there is a planning permission capable of lawful implementation it is a material consideration (subject to that being a realistic possibility). The question is simply whether there is a permission and on a later appeal the planning merits of an earlier decision cannot be reviewed to conclude against its lawful implementation. Once formally granted it is a permission to which regard must be had. Any challenge to the validity of the 2006 permission should have been brought long ago. However even assuming an out of time challenge to the validity of the 2006 permission unless and until set aside it is an extant permission and the inspector was obliged to take into account.
29. I simply disagree with this further point raised by the Opposition Group.

30. On other aspects of the decision the landscaping findings do not do justice to the evidence and there is little consideration of the case advanced. However I consider that such matters fall within the sphere of planning merits and do not lead to any ground of challenge with a reasonable prospect of success.

Conclusion
31. My overall conclusion therefore is that there is a probable legal error as to the legal effect of the letter of July 2007 and other events relating to the levels of the approved dwelling and that elements of that taint reasoning in support of the finding as to siting. However it is necessary to consider what ultimately may be achieved. There is no good evidence to show that the 2006 permission could not be lawfully built so as to be materially the same as the as built development. An appeal therefore is not likely to lead to a practical result any different from that embodied in the decision.
32. It is appropriate for the NPA to consider the public interest and costs and potential outcomes and to take a balanced decision. It is clearly relevant that important aspects of the authority’s reasons for refusing permission and taking enforcement action were not accepted by the inspector. The history has disclosed errors or alleged errors by the NPA but, save in respect of condition 3, no dispute properly raised as to the legal effect of what has been done and reconsideration of (or desire to reconsider) past decisions is not a reason for an appeal.
33. Two further matters are mentioned.

Disclosure
34. First there is a request for disclosure of this Advice to the Opposition Group. I consider that to be inappropriate. 
35. The Advice is covered by legal privilege. Often access to legal opinion is helpful and can be good administration. However here the Opposition Group was a party to the appeal and has an interest which is not identical to that of NPA. It is for them to take their own view of the law and the merits of an appeal. The assessment of the desirability of an appeal is a separate matter for each. My assessment is not based upon the interests of the Opposition Group and is not expressed so as to discharge any duty to them as such. 

36. Practical difficulties could arise: so if they were to rely on the Advice and argue a point and the Court disagree (a possibility although obviously I have advised on what I think a court would probably do) would the Opposition Group seek to complain or avoid costs? If there is an appeal and the NPA join in, its submissions could readily be compromised.
Discontinuance Order
37. Finally reference is made to s102. This applies where it appears to the authority that “it is expedient in the interests of the proper planning of their area (including the interests of amenity)” inter alia, that any use be discontinued or building removed. It applies to lawful or unlawful uses of land: here of course the existing building is lawful (absent any challenge to the Inspector’s decision) and the 2006 permission creates a lawful use. An order is ineffective until confirmed by the Welsh Ministers.
38. Any decision would have to be on the basis that all extant permissions were lawful but that it would be expedient to make an order. The evidential basis would be the inspector’s findings as to policy and the development plan. The effective basis would be that the use of the site as per the 2006 decision is not in the interests of proper planning. That was not of course the decision made in 2006. It is difficult to identify any significant and relevant policy change to support a decision now to differing effect although there are changes in particular regarding sustainability.
39. A decision clearly cannot be taken for the improper purpose of avoiding the findings on the s174 and s78 appeals. However in the case cited below it was held proper to defer a s102 decision whilst enforcement decisions were firmed up. My concern in this respect is however that the 2006 decision has throughout been accepted as effective and discontinuance now would be on the basis of that decision being inexpedient and therefore whether that is a justifiable planning decision in the wider public interest.
40. Compensation is payable under s115. The normal measure is the depreciation in value of the interest in the land and the expenses of compliance.
41. In  R (on the application of Usk Valley Conservation Group) v Brecon Beacons National Park Authority  [2010] EWHC 71 (Admin) [2010] 2 P. & C.R. 14 it was held that section 102 of the 1990 Act involved a decision as to whether a discontinuance order was expedient in the interests of the proper planning of the area. The development plan and any other material considerations guided the decision on what the interests of the proper planning of the area were. The authority then had to decide whether it was expedient, in those interests, to take one or none of the decisions which the section provided for. An expedient decision necessarily required attention to be paid to the advantages and disadvantages of taking one or other or none of the available steps under s.102. Local authorities owed a duty of prudence in respect of the public money they received. Where public money was at stake because the statute had made compensation part of the statutory scheme being invoked, it was obvious that its cost was a consideration relevant to expediency in the absence of clear contrary words. Once it was accepted that it was relevant to a decision under s.102 that compensation would be payable if a discontinuance order was made, it would be absurd to hold that it was only the fact that compensation would be payable that was relevant whereas the potential amount of that compensation was not. 

42. The above is clearly highly material and various costs were given in the evidence of Mr N Nicholas to the Inquiry and the sums are substantial.
43. In simple terms the letter from R Atkinson refers to non compliance with the development plan so as to require removal of the existing building saying that the Authority owes it to the people of Newport and visitors. The test is as stated above and it is not referred to in the letter and the authority must form its view as to planning expediency balancing different elements of public interest and should consider all permissions for the site and the cost implications.

44. I trust that this deals with matters of immediate concern but please contact me if any matter arises.
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