Bettws Newydd Opposition Group (BNOG)

The Old Mill, Upper Bridge Street, 

Newport, Pembrokeshire, SA42 0PL

tel. 01239 820889 email: atkinsonreg@talktalk.net

Mr Tegryn Jones,

Chief Executive,

Pembrokeshire Coast National Park Authority, 

Llanion Park , 

Pembroke Dock   SA72 6DY




                                                    

      Tuesday 28th December 2010


Dear Mr Jones,

1. Bettws Newydd: Our Complaint

Thank you for your response to our letter of 20th November which was firstly about our concern at the absence of Officers in attendance at the Appeals, and secondly forwarded our Statement of Complaint concerning the administrative handling of the Bettws Newydd applications.  

As you make no separate comment on our first point, we hope that the Monitoring Officer will deal with this as part of the proposed investigation surrounding Bettws Newydd, for as you are aware, we are anxious that such mistakes are not repeated.

BNOG of course welcomes your and the Chairman’s view that there should be a full review of this matter and Mr Parsons has recently contacted me to confirm that this investigation will proceed immediately, and also that the response to Mrs’ Potts Complaint will be reviewed and a Report on Mrs Bayes’ Complaint will now be produced.  

BNOG may still wish to add to or strengthen certain aspects of our Complaint, and also set out in detail some comments on the first Monitoring Officer Report on Bettws Newydd, but we assure you that this work will be completed as early as possible.

2. Bettws Newydd/ Following the Inspector’s Decisions

The Bettws Newydd Opposition Group is obviously astounded by the Inspector’s Conclusion in the light of his clear recognition of the serious breaches of planning policy posed by this Development .

Robbie Manson has set out as attached a statement of the grounds for Appeal against Mr Cochrane’s decisions.

We would welcome the Authority approaching Mr Walters for his opinion in this matter, either with a view to the Authority itself launching an Appeal or, if you would be so kind, to allow BNOG the benefit of his Advice of the chances of success should BNOG  proceed to do so. 

I’m afraid time is of the essence for us and we would be grateful for a very quick response to this request.

3. Bettws Newydd: If Noone Appeals the Decisions

Lastly, we would point out that, as it is fully accepted that the building is not in compliance with Development Plan policies, the Authority could now issue an Order, under Section 102 of the Planning Act, requiring the removal of the as-built building, even though the development has only just received retrospective consent.   

BNOG holds that the Authority owes this much to the people of Newport and Pembrokeshire and to the very many visitors to the area who have been very distressed by this development and will continue to be so, unless such action is taken. We ask you to give this possibility very serious consideration.

Yours Sincerely, 

Reg Atkinson, Chairperson BNOG     

Cc   Mr R Howells 

Bettws Newydd - Inspector’s Decision       ………….   Statement from BNOG
As to taking account of an immaterial consideration in determination of ground floor level.

As to the considerations material to ascertaining the means whereby, the finished internal ground floor level for the ‘as-built’ development was established, the following passages from the Inspector’s formal decision letter are particularly referred to :

“ 24. With regard to the floor, eaves and roof heights of the building, it is accepted by the parties that these are dependant (SiC)..upon establishing a finished floor level for the upper ground floor of the dwelling. Once this is established, by reference to an AOD or temporary bench mark datum, the related levels of the floors, eaves and roof will automatically fall into place, in accordance with the approved plans and elevations. 
25.  Whilst the unauthorised “as-built” house cannot have been constructed to any agreed levels, the National Park Authority appears to have agreed levels in writing in 2007 for the approved scheme NP/06/076. The planning officer’s “Site Progress Monitoring Notes” state firstly that on 14/02/07 the finished levels needed to be agreed as per condition 3, and on 27/02/07 it is confirmed that the levels on site were agreed and that details as requested by conditions 5, 6 and 7 were to be submitted. Site photographs taken at the meeting clearly show that foundation excavations, site concrete and profiles were in place at the time of this survey in 2007. It was during this process that the Building Regulation plans were submitted on 18/01/07 and approved on 16/03/07. A site meeting took place on 20/07/07 to check that the development was being carried out in accordance with the approved drawings. 

26. Following that site meeting, the local planning authority confirmed in a letter of 26/07/07 to the appellant regarding planning permission NP/06/076 that “the development is being carried out in accordance with the approved drawings and that Condition 3 of the planning permission NP/06/076 (dated 17 October 2006) may now be discharged”.
(emphasis added)


On the all important feature as to whether the level, at which the ‘as-built’ development was built, was itself lawfully approved by the planning authority, as required by Condition No.3 of the 2006 Planning Permission, the Inspector states @ para 30 of his decision letter quite unequivocally as follows:

“30.  For those reasons therefore, I find that the appellant had already met the requirements of condition 3 of the 2006 planning permission NP/06/076 in 2007, as confirmed in site meetings of February and July, and as clearly stated in the letter of 27 July 2007 from the local planning authority. I conclude that the position of the building on the site is as approved in October 2006, and the finished floor levels of the approved dwelling are as agreed in February and July 2007 as meeting the requirements of condition 3 of that planning permission. “

I consider that this finding is manifestly challengeable, in that it has taken into consideration an irrelevant and immaterial consideration, namely the effect of both the February and July 07 site meetings and furthermore that of the July 07 letter, on the approved and lawful so-called ‘discharge’ of planning condition #3,  on the following basis.

It is accepted by all parties that the terms of the said planning condition #3 made it a so-called ‘condition precedent’, that is to say namely a condition which incorporated within in it a temporal element, setting out some point in time by which it needed to have been complied with, if it were to be lawfully discharged. In this instance the condition read as follows :

“ Condition 3 : Following site clearance and prior to the commencement of any construction work, site profiles of the external ground and internal finished floor levels shall be set out on site for approval by the National Park Authority.”(emphasis added)
Whereas, in the Inspector’s own decision letter (as at the emphasised section in para. 25 above) he himself notes that, by the time of the site visit and inspection on 27th February of 2007, yet alone by the time of the written confirmation letter of 27th July 2007 some five months later, ‘material operations’ comprising in ‘the commencement of the development’, to wit site foundations up to and including completion of the finished ‘slab floor’ base level, had already been completed. 

Accordingly, again it was accepted by the parties at the Inquiry that the terms of condition #3 could not have been properly, and indeed lawfully, complied with as it was unquestionably the case that even by the time of the earlier site visit in late February of 2007, material operations comprising in ‘the commencement of the construction works’ on the dwelling house had indeed already commenced. 

Had it been the case that these works were limited only to the clearance of the previous dwelling house, or even only subsequent laying out of means of access and other clearance and layout matters, there may have been an argument to contend for the satisfactory compliance with the precedent element of the planning condition. However, since the material operations in question comprised in the digging out, laying and complete fill of all concrete foundations for the property in question, there was simply no question, even between the parties to the Inquiry, that the precedent element of the condition in question had been simply ignored and that accordingly, it had not been properly or lawfully complied with.

Instead the dispute in the matter, such as it was, amounted to this. The opposition group contended that the effect of the ruling of the Court of Appeal (Keene LJ giving judgement) in Henry Boot Homes Ltd v Bassetlaw DC [2003] 1 P. & C.R. 23 applied. That case had concerned the purported ‘waiver’ of a precedent planning condition, by the officer(s) of a local planning authority, by representation upon which the developer claimed to have subsequently relied. The representation in question having occurred entirely outside of the statutory scheme laid down, by virtue of s.73A of the 1990 Act (as amended), for a formal application to ‘vary’ (so-called) the condition being made and approved instead. The Court found that any such procedure, taking place outside of the statutory scheme for ‘varying’ a planning condition, to the manifest detriment of the legitimate interests of third parties and the public at large, was unlawful, and in particular could not give rise to any such legitimate expectation as was asserted. The opposition group contended that no significance lay in the fact that in this instance the matter concerned a purported ‘discharge’ of a planning condition, as opposed to its ‘waiver’ instead. In either case, the effect of ignoring it on its own terms applied, and the developer’s only appropriate and lawful remedy to his having proceeded in breach of such a condition, lay instead by means of a formal application for statutory permission to vary the condition in question.

The Appellant developer and the Respondent planning authority, both contended contrariwise that, since the development ‘as-built’ had significantly departed in respect of size and form etc., from the terms of the development for which planning permission had been granted in Oct 2006, it followed that in point of fact no ‘lawful’ commencement of that authorised development had in fact occurred, as to that point in time, at all. So that far from its being the case that the time for lawful compliance with the precise terms of condition #3 had passed by the end of January 2007, when the foundations for the ‘as-built’ development were first laid; in their joint view that development, not comprising in any part of the commencement of the ‘authorised’ development, the Appellant developer was still yet at liberty to start again with a re-commencement of the ‘authorised development’, for which permission had been granted in ‘06, including then the opportunity for his seeking and obtaining, in advance of that lawful commencement, approval for levels, as per condition #3, as respects any such re-commencement of the development. And that such a procedure would remain available at any time before the conclusion of the 5-year time limit for commencement, not due to run out until October of 2011.

However, in either case, irrespective as to whether one favours the position adopted by the opposition group, or instead that taken by both the Appellant developer and the Respondent planning authority, it still follows that that the terms of the applicable precedent planning condition had not been followed, that approval for the all important floor levels had been obtained after the developer’s own previously unapproved ambitions in that regard had instead been literally set out in concrete on the site, and that, in the absence of any lawful statutory variation of the same, those levels, as thus agreed between the parties and subsequently set out for the purposes of the planning inquiry in the so-called ‘statement of common grounds’, were improperly and unlawfully settled and consequently ought not to have formed any legitimate material consideration for, let alone the entire basis for, the Inspector’s findings at para.30 as above. 

The fact is that one can only infer, from the Inspector’s statement at the start of para.25 (as above), to wit 

“25.  Whilst the unauthorised “as-built” house cannot have been constructed to any agreed levels, the National Park Authority appears to have agreed levels in writing in 2007 for the approved scheme NP/06/076...”
-  to mean that he was content for the Authority to be bounden to, and for the Appellant developer to take the full advantage of, the level for the all important finished internal ground floor, as seemingly agreed in February 2007 inter parties and subsequently referred to in the July ’07 letter, whilst simply ignoring entirely the fact that such agreement occurred both in breach of the precedent element of the condition itself, and indeed with respect to a setting-out of levels at a site inspection in relation to a development, admittedly itself subsequently ‘agreed’ to have been found to be proceeding in breach of the planning permission concerned.
As to the ‘materiality’ of the ‘prospective implementation’ of ‘the fall-back position’.

This is a criticism of a somewhat more unspecific aspect, and of more general nature, as to the Inspector’s reasoning. It is clear beyond question that the combined effect of the provisions of s.70(2) of the 1990 Act, as that has effect by reason of s.38(6) of the 2004 Act, have application with respect also to the decision of a Planning Inspector, as to whether to grant retrospective planning permission, as a consequence of his upholding either an appeal against planning refusal, or in respect of his granting the so-called ‘deemed application’, consequent upon his upholding an appeal against a planning enforcement notice, or, as in this instance, as respects both, every bit as much as with respects to any other grant of permission. Accordingly, it follows that the Inspector may not so grant planning permission for a development which he considers fails to comply with the development plan, having effect at the time for the area in question, unless he determines that additionally there are ‘material considerations’ for him to do otherwise, and that he states what, those materials considerations justifying a departure from the plan, are.

Here it is beyond question that the only “material consideration” cited by this Inspector as justifying his grant of (retrospective) planning permission, for a development which he has himself stated he finds to be in complete and multiple breach of relevant and applicable policies, as set out in the development plan, is the prospective implementation of the so-called “fall-back position”
 instead ; meaning thereby the development of the dwelling house for which planning permission was given consent, by the respondent planning authority in October of 2006, and which he finds to be “not significantly different”, as compared to the ‘as-built’ development. 

This notwithstanding that earlier in his decision letter
, he himself states many and several respects in which he finds that that the ‘as-built’ development, comprises in a development which fails to comply with many and several policies of the development plan. In particular he himself cites at least the following aspects 

· ‘unacceptable visual intrusion and loss of amenity’ (para 14), 

· failure to ‘harmonise with, let alone enhance, landform or landscape character’ (Policy 15 LDP @ para 15) , 

· ‘unacceptable impact on local amenity’ having regard to relationship with existing built environment  (contrary to Policy 30 LDP see @ para 16), 

· site of development incompatible with many other criteria on sustainable development (@ para 17), 

Since he further states that he finds this ‘as-built’ development to vary in ‘no-significant manner’ from that  for which planning permission was granted by the respondent planning authority in October of 2006
, and since all of the current Pembs Coast National Park Authority LDP 2010 planning policies, which he cites, reflect near exact equivalents that preceded them, in the 2006 Pembrokeshire JUDP plan, applicable at the time in 2006 ; it is respectfully submitted that it is a reasonable inference, that this Inspector must have been of the view that that earlier grant of planning permission, in 2006, not itself citing or relying on any particular ‘material consideration’ for justifying a departure from that Plan at that time, was itself improperly granted, in breach of s.70(2) of the 1990 Act and s.38(6) of the 2004 Act, as an unjustified failure to comply with that Plan.

That being the case it would follow inevitably that the principal, if not the sole material consideration, upon which this Inspector, as a planning authority in his own right, has now relied, by necessary implication, in order to justify his own decision to again depart from that same development plan, is the effect of the prospective implementation of an earlier, albeit improper and indeed arguably unlawful, grant of planning permission. 

The question which, to my mind, this situation inevitably posits is simply this, can the existence of, and more especially the threat of the future implementation of, a valid but improperly and arguably unlawfully granted planning permission, ever amount to a ‘material consideration’ for yet a further and potentially gross departure from the application of the provisions of the development plan on yet a second and repeated occasion?  Or in short, and to put it in lay terms, can two wrongs ever make a right?  Does not such logic instead fatally undermine and defeated the underlying statutory purpose intended to be fulfilled by these all important planning provisions?

Robert L Manson

For and on behalf of the

Bettws Newydd Opposition Group

25 December 2010.

� See in particular paras 35 & 36 of his decision notice letter.


� See especially at paras 14 – 17 thereof.


� See especially @ para 36.





