PEMBROKESHIRE COAST NATIONAL PARK AUTHORITY

DEVELOPMENT MANAGEMENT COMMITTEE

26th January 2011
REPORT OF CHIEF EXECUTIVE

SUBJECT:

APPEAL DECISIONS IN RESPECT OF BETTWS NEWYDD, NEWPORT (REFERENCE NP/10/033 AND ENF/08/10)
Purpose of Report

Provide information and a public record of the process undertaken by the Authority to decide how to respond to the above Appeal Decisions.

Introduction/Background

The decision to allow the retention and completion of the dwelling at Bettws Newydd, Newport and to quash the enforcement notice in respect of the same was made by the Inspector appointed by the Welsh Ministers on the 10th December 2010.  The decision to allow the appeals was based on the existence of a fallback position in the 2006 permission for a dwelling on the site.  This fallback position was considered to be a material consideration of sufficient weight to justify a decision contrary to the development plan.

A letter was sent to the Authority from the Bettws Newydd Opposition Group (BNOG) dated the 28th December 2010, but due to the Christmas holidays this was not received until 4th January 2011.  The letter requests (amongst other things) that the Authority seek legal advice in respect of launching a legal challenge to the Inspector’s decisions, or allow the BNOG the benefit of such legal advice on the chance of success should the Group proceed to appeal themselves.  

The decision as to whether to challenge the Inspector‘s decision in the High Court would normally have been made by the Development Management Committee at its next meeting on the 26th January 2011.  However a legal challenge has to be made within 42 days of the decision: in this case by the 20th January 2011.  Accordingly an alternative means had to be devised to enable Members to indicate whether they wished the Authority to consider initiating a legal challenge.  It was to address these circumstances that your Chief Executive, having consulted the Chairman of the Authority and also the Chairman of the Development Management Committee, wrote (by e-mail) to all Members on Monday 10th January 2011 outlining the view of officers. This document included a copy of the Inspector’s Appeal Decision, the letter and submissions received from the BNOG, and the Advice received from Counsel on both the Inspector’s Decision and the letter and submissions from BNOG.

I informed Members that, in the light of Counsel’s Advice, Officers did not consider that there were sufficient grounds to challenge the Inspector’s Decision. Members were asked to indicate by mid day on Wednesday 12th January 2011 if they wished to call to call an Extraordinary meeting of the Development Management Committee to discuss the issue and decide if an appeal should be lodged. Members were informed that if they did not request an Extraordinary meeting then no challenge would be lodged.

By Wednesday 12th January 2011, 16 of our 18 Members had expressed an opinion. 15 Members responded that they did not wish to call a meeting. One Member expressed a view that an appeal should not be lodged, but that it may be preferable that a decision not to challenge should be taken in a meeting. Two members did not express a view.

The issue was also discussed at a meeting of the Authority’s Chairman’s Group on Wednesday 12th January 2011. The view from members of that group was that there was no need to call a meeting and that the Authority should not lodge a legal challenge.

The issue was also discussed at the end of a Members Workshop also held on the morning of Wednesday 12th January 2011. Ten members attended the workshop and the view expressed in that discussion was that there was no need to call a meeting and that the Authority should not mount a legal challenge.

In view of the above Officers are confident that Members of the Authority do not consider that this Authority should challenge the Inspector’s decision in the Court and so no action has been taken to lodge such a challenge. 

A letter was sent to the BNOG on 11th January 2011, informing them that the Authority would not be challenging the Decision of the Inspector “subject to Members’ agreement”. The letter also stated the reasons why Counsel considered his advice should not be utilised by the Group.  Members may wish to note that this response to BNOG was sent at the earliest opportunity to clarify for them the Authority’s position and give the BNOG time to consider whether they should themselves mount a legal challenge to the Inspector’s Decisions.
Future Action

The BNOG has also requested that the Authority give consideration to making a Discontinuance Order under Section 102 of the Town and Country Planning Act 1990 and this request will be brought to the Development Management Committee in due course.

Officers had intended bringing a paper to Members to discuss the merits of this and other courses of action in relation to the case.

However, I received a letter from Mr Reg Atkinson, Chairperson of BNOG on Friday 14th January 2011, informing the Authority that BNOG is considering a legal challenge to the Inspector’s Decision.  As a result of this BNOG have asked the Authority to postpone considering making a Discontinuance Order until the outcome of their challenge is known, and I have agreed this request.  The Discontinuance Order issue will accordingly be reported to the earliest appropriate meeting of the Development Management Committee.
Recommendation

Members are invited to note the Report and endorse the action taken.

Background Papers

Planning Applications NP/06/076 & NP/10/033
Enforcement File
Appeal decision dated 10th December 2010 (already received by Members)

Letter from the BNOG received 29th December 2010 (already received by Members)

E-mail sent by Chief Executive to Members – 10th January 2011
Legal Advice from Mr Walters received 7th January 2011 – (already received by Members)

(For further information please contact Tegryn Jones, Chief Executive (National Park Officer))
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